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T. V. Laijskx, Appellant, 


vs. 


Commissionki: of Ixtkknal Kf.vkxtk 


1 Docket No. 12685. 

T. V. L aksl::;, i > ot it loner, 

v. 

Com mission ek of Ixteuna;. Revenue. Respondent. 
Appearances: 

For Taxpayer: Walter H. Barton. Esq.. Investment 
Bldg., Washington, D. C.: Lawrence T. Harris, Esq. 

For Comm’r: (’lark T. Brown, Esq., Earl J). Eshelman, 
Esq. 
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Mar. 31. Notice of appearance of Walter E. Balrton as 
counsel for taxpayer filed. 

Apr. 18. Application for order to take depositions!filed by 
taxpayer. 

28. Order to take depositions, signed and filer). Both 
sides notified. 
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■ 1. 1929 

to 
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statement 
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• record papers tiled by 

tax- 


payer. 

Order i nlar^iiiu’ time to Aug. 1. 1029 for prepara¬ 
tion of evidence and. delivery of certified copier- 
of record papers snr petition for review on 
1ered. 


Hearing had hot ore V\ m. F. Faiisdon—Div. 8, on 
petitioner's motion to enlarge time to Aug.l—• 
Fourt of Appeal^. Id. ('. Motion granted. 
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July 3. Order to striki i'rom dav calendar of Jutv 1, 1921) 

• « • 

and com in ue to day calendar of July 24, 1929 
for hearing on settlement of statement of evi¬ 
dence, entered. 

d. Transcript of hearing of duly 1 , 1929, filed. 

23. Agreed statement of evidence approved and or¬ 
dered filed. 


Filed Marc!: 22, 192(5. 


IT :PA :1. 

(i \VF—105—GOD. 


i nit eel Stales Foard of fax Appeals. 
Docket Xo. 12685. 


T. V. Larsen, Petitioner 


COMMISSIONER OF I NTERX A i. liEVENCE, J k‘S ] 'OUdeilt. 

Petition. 

Comes now T. V. Larsen, petitioner above named, and 
presents this, his petition and appeal from the determina¬ 
tion of the Commissioner, and represents and dilegos as 

x I c 

i oiiows: 


The name of the taxpayer and petitioner filing this peti¬ 
tion of appeal is T. V. Larsen and his post office a|ddress is 
Xoti, Oregon. 

'fhe kind of tax involved on this appeal is tax on income 
of said T. V. Larsen for the year 1923. 

The Commissioner of Internal Revenue doterm|ined that 
the income tax liability of this petitioner disclosed a de¬ 
ficiency in tax amounting to $1,842.79 and the sixty day 
letter received by this petitioner and taxpayer \yas dated 
and mailed to him on Januarv 28, 192(5. 


Petitioner assigns the following* errors: I 

1. The Commissioner erred in determining the! total tax 
liability of this petitioner for the year 1923 to be j$3.531.S6. 
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OF IXTEKXAL KEY. 


2. The Commissioner erred in ruling that the tax due was 
.$1,842.79. 

3. The Commissioner erred in assuming* that petitioner 
and his wife made separate returns on the community prop¬ 
erty basis. 

4. The Commissioner erred in calculating the income tax 
liability of petitioner on the bash of a gross income in ex¬ 
cess of 8l7.7bb.su. The income tax liability of petition- 
should have been calculated on the basis of a gross income 
of $17,7bb.S(). 

b. The Commissioner erred in including in the ealeula- 

Co 

tion of the income tax liability of petitioner income accru¬ 
ing* to and belonging to the wife of petitioner. 

III. 


The petitioner. T. V. Larsen, and his wife Mrs. T. V. 
Larsen were married November h 1904 in the State of 
Oregon and ever since have been and now are husband and 
wife. At the time of their marriage they had practically 
no property at all. From about November. 190b they re¬ 
sided in the State of Washington, where the communitv 
property law prevails, and until about the 1st of 

b Januarv. 1922 thev continued to reside in the State 

• • 

of Washington, but on the latter date thev moved to 

> • 

the State of Oregon in which latter state the communitv 
property law does not prevail. Ail property which they 
acquired up until the time of their removal from the State 
of Washington was acquired in tlie State of Washington 
and under tin* communitv proper!v law. Having* resided 
in a communitv property state during their entire married 
life they were of the belief that the community property 
law prevailed in ()reg*on when thev moved to Oregon. Thev 
made no inquiry as to whether the community property law 
was in effect in Oregon, but having* lived so long in a com¬ 
munity property state they just assumed that the com¬ 
munity property law prevailed in Oregon. All property 
which they owned., or either of them owned, at the time they 
left the State of Washington was earned by them and 
acquired bv them under the laws of the State of Washing- 
ton. 

When they moved from the State of Washington all prop¬ 
erty which thev then owned was owned bv them under the 
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rub*s of iI k 
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aw and 
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said property as community propo 
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•sen and 
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coat raei 

where! 

>y t. V. 
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'om Ren 
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fi of tii 

nber witli th 

u right to (' 

ut and 1 
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leased from 
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cans a 

certain 

tract of 

ground for 

a period of 

tiiirtv war 

• • 

s witli t 

he right 

to erect 


for I maintain thereon a sawmill. 

On October 24, 1921 lI k* said George E. Fojrcia and 
T. V. Larsen, petitioner, as partners doing busiiu 
the firm name oi‘ Forcia <x Larsen mitered into 
tract \v]iere])y they purchased from the Elmira 
Oompany a considerable quantity of standing- timber all in 

1 oy said 


lictne Fount y, Oregon with the right to cut and 
timber. 

After making and entering into tlie two aforesaid con¬ 
tracts a sawmill was erected on the aforesaid tract of hum 


;s under 
a con- 
Lumber 


nersbip of Fore’a C; Larsen were monies which wort 
from the community property owned by this pc 
T. V. Larson and his wife at the time they left the 
Washington. 

7 In other words petitioner, T. V. Larsen. 


work of 
sawmill 
lid part- 


leased from tin* said McLeans and thereafter the 
logging and sawing the leys into lumber at said 
was begun. and was thereafter continued by the s<j 
nership of Forcia cc Larson. 

All the monies which wore paid on tin* two iforesnid 
contract- for the purchase of timber and all monies which 
were paid towards 1 lie erection and maintenance 
sawmill on account of the Larsen interest in ihe s; 


of said 
|ud part- 

1 • i 

i IOVIVOJ l 

1 it loner, 

n[iu> O! 

and his 

aforesaid wife, own and still own equally all monies 
that went into said partnership on account of the Larson in¬ 
terest therein and petitioner and his wife have received as 
equal owners all income and dividends which during 19*2d 
and prior thereto were paid on account of the Larsen inter- 
ost iii said partnership. 

At the time of the making of the two aforesaid con¬ 
tracts for the purchase of timber, the one with the Me- 
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into lumber :i>♦ 1 tin* operation of said sawmill as to the 
Larsmi *!i-«*!*“'•; in - a- i iar! uors’: !'.) of Foma <S: Larson, won* 
monies w-deh wi re owned equally by tin* petitioner, T. V. 
Larson, and his wife. 
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yon, they had known {lust the «*oinmimity property law was 
not in (*ffeet in Oregon they would have treated the afore¬ 
said sawmill business and all their property as partner¬ 
ship -property because in fact and in truth all property 
which they brought to Oregon was owned equally by them 
and in fact and in truth all the property, including 
all income therefrom, owned by them since cominir to 
Oregon was reyarded and treated by them as prop- 
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erty owned equally by t' cm and in truth and in tael! was so 
owned equally by them. 

Petitioner, T. V. Larsen, reported for the ye^ir 1923 
a tola' income of 430. old. (IP ;>{ which sb.ODO.OO was salary 
received from Forcia & Larsen of Xoti, Oregon, iiud the 
remainder, to wit. 42o.bl3.00 was income received f *om the 
partnership of Forcia <tv Larsen and in said return so made 
hv petitioner the said total income of 430,bl3.(50 was divided 
into two equal parts on the assumption that the conjiinunity 
law prevailed in Oregon. 

Mrs. T. V. Larsen, wife of petitioner, also tiled! her in- 


come tax return 

for 1 lie year 1S) 

.)•? 

> 

ai 

j.l 

i V t 

sin 

an 

income of 

}0,bl3.00 made 
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< > 
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an 
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salary reeei 

ved 1 roiii Fore 
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ncomc from 
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1 into two 0(pi 
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< , i 

in 
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t S ! 

por 

i 

ted. After 

making and !i!i 

ng* 

th 


inc 


; ie tax return as 
aforesaid petitioner learned that the community property 


law does not prevail in Oregon and likewise was [advised 
that the item of 4b.000.00 received as salary from f 
Larsen shouhl have been charged against pc 
10 alon<‘ and should not have been included in 
income tax return of Mrs. T. V. Larsen. 


orcia <x 
tit ioner 
lie said 


IV. 

1. The community properly law did and does prevail in 
the State of Washington, and did and does net prevail in 
()rcg*on. 

^ ... I 

2. One-half the monies which, went into and Were de¬ 
rived from the partnership of Forcia <Sc Larsen word monies 
belonging* equally to petitioner, T. V. Larsen and ljis wife. 

3. Although the property of petitioner, T. V. | Larsen 
and his wife was not upon their removal to Orcgbn com¬ 
munity property, nevertheless when the property -ame to 
Oregon it continued to be owned equally by petitioner and 
his wife and when said petitioner invested in the Partner¬ 
ship of Forcia & Larsen the monies belonging* to his wife 
he became trustee for the monies of his wife and was! obliged 
to account to her for the income received therefroml 

4. Airs. T. V. Larsen did not relinquish to petitioner 
her interest in the fund which originated in a communitv 
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their property, but of the trust. 

V. 

Attached hereto marked “ Exhibii A" and made a part 
hereof is a copy of an official letter from the office of the 
* ’ommissioner of internal Revenue dated October 24, 1927\ 
and attached hereuo and made a part hereof, marked “Ex¬ 
hibit A1 “ is a copy of statement which was received by the 
undersigned petitioner at the time of tin* receipt of said 
latter dated October 24, 1927. .Attached hereto marked 
“Exhibit I>“ and made a part neivof is a copy of notice of 
determination of deficiency dated January 2S. 192(5. At¬ 
tached hereto marked “Exhibit A!’* and made a part 
hereof is a copy of statement which accomplished the letter 
yivimu notice of deficiency dated January 2S, 10Ai> and 
was received by petitioner at the sumo time and in the same 
envelope which contained said letter dated Jan'uarv 2S, 
192(5. 

Wherefore the taxuaver resmvtfullv pravs that this 
Hoard mav hear andi determine his appeal and that on such 
appeal to he determined that income tax liability of this 
petitioner be based upon the iiross income of sl7,7oG.SO for 
the vear 1922 and not upon a ureater sum. 

T. V. LARSEN, 

Petitioner. Whose Post Office 

Arffiress is A Oii, Oregon. 

12 State or ( )regox. 

('onnig of Lane, ss ; 

T. V. Larsen. beiny duly sworn, says that lie is the peti¬ 
tioner above named: that he has read the said petition and 
has signed the same and is familiar with the statements 
contained in said petition, and that the facts therein stated 
are true. 

T. V. LARSEN. 
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Subscribed and sworn to before me this 16th day of 
March, 1920. 

[Seal of Josephine L. Veatch, Notary Public of Ore- 
gon.j 

JOSEPHINE L. VEATCg, 

Xalary Public for Qregou. 

My commission expires Jan. 14, 1929. 
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‘ Fxiiibit A." 


Form NP-1. 


IT :PA :4. 

JRC-405. Oct. 24 

Air. T. \ r . Larsen, 

Noti, Oregon. 

Sir: 

An audit of vour income tax return tiled for the 


1925. 


taxable 


vear 1925 discloses a delieienev in tax amounting to $1,- 
842.79. This deficiency is tin* result of certain adjustments 
which are shown in the attached statement. 

Von are granted 50 davs from the date of tlijis letter 

within which to present a protest, supported by additional 

evidence or brief, against this determination qf a de- 

ficiencv. Anv additional evidence submitted should be 
• • 

under oath. Upon request submitted within the period 
mentioned, von will also be granted a hearing in the Bureau 
with reference to the matter. 

A request for a hearing should contain (a) the njime and 
address of the taxpayer; (b) in the case of a corporation, 
the name of the State of incorporation; (e) as designation 
by date and symbol of the notice or notices with rcjspect to 
which the hearing is desired; (d) a designation of {lie year 
or vears involved and a statement of the amount of tax in 
dispute for each year; (e) an itemized schedule of the find¬ 
ings of the Unit to which the taxpayer takes exception; 
and (f) a summary statement of the grounds upon which 
the taxpayer relies in connection with each exception. 

If, after consideration of any additional evidence sub¬ 
mitted and any arguments advanced by you, a deficiency 

2—5023 
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is finally determined bv the Bureau to be due from von, you 

• • * > • 

will, in accordance with the provisions of Section 1274 of 
the Revenue Act of 19*24, he advised bv registered mail of 
the final determination of the Commissioner as to the 
amount of the deficiency, and allowed 60 davs from the 
mailing of the letter in which to file an appeal to the United 
States Board of Tax Appeals in the event you do not ac¬ 
quiesce in such linal determination. 

If you acquiesce in the determination of a deficiency as 
disclosed in this letter and the accompanying statements, 
you are requested to sign the inclosed agreement consent¬ 
ing to the assessment of such deficiency, and forward it to 
the Commissioner of Internal Revenue, Washington, D. C. 
for the attention of IT:PA:4: JRC-405. In the event that 
you acquiesce in a part of the determination, the agree¬ 
ment should be executed with respect to the items agreed 
to. 

Respectfully, 

C. R. NASH, 

Assista)/f to flic Connnissioner, 
Bv AY. B. RISTIG, 
Assistant Head of Dirision. 


Inclosures: Statements, Agreement—Form A, Form 882. 
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IT :PA :4. 

JRC-405. 


“ Exhibit A IF’ 
Statement. 


In re Mr. T. V. Larsen, Xoti, Oregon. 


1923, Deficiency in Tax . 

Tax liability . . . ... 

Less 'l.) c /e reduction, Revenue Act of 1924 


. . $1,842.79 


$3,531.86 
882.96 


Balance .. 

Assessed .!. 

Less 25 c /c reduction, Act of 1924. 


$1,074.81 
268.70 


$2,648.90 


806.11 


Tax due . $1,842.79 
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An examination discloses that separate returns were 
filed by you and your wife on the Community property 
basis. 

You are advised that the laws of the State of Oregon do 
not meet all the requirements as set forth in Treasjury De¬ 
cision 3071 and Treasure Decision 3138, therefore, the total 
income is taxable to you. 

You are also advised that the amount of tax assessed on 
the separate return tiled by your wife will be made the sub¬ 
ject of a Certificate of Overassessment addressed to her. 

These adjustments disclose a tax liability of $3,531.86 
less :25% reduction of $882.96. Since $1,074.81 has been as¬ 
sessed, less 2')/r reduction of $208.70 there is due a [further 
tax of $1,842.79. j 

Any protest against the above assessment shou'd be in 
the form of an affidavit signed bv vou. 

Pavment should not be made until a bill is received from 
the Collector of Internal Revenue for your district,!and re¬ 
mittance should then be made to him. 
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Exhibit B ,? 
Form XT-2. 


Jan. 28, 


IT :PA :1. 

GWF-105-60D. 

Mr. T. V. Larsen, 

Xoti, Oregon. 

Sir. : ! 

The determination of your income tax liability j for the 
year 1923 as set forth in office letter dated October 24, 1925 
disclosed a deficiency in tax amounting to $1842.79. The 
adjustments made are shown in detail in the attached state¬ 
ment. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924 vou are allowed 60 da vs from the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this deter¬ 
mination. Any such appeal must be addressee] to the 
United States Board of Tax Appeals, 'Washington, D. C. 
and must be mailed in time to reach that Board w: thin the 
60-day period. 
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"Where a taxpayer lias been given an opportunity to ap¬ 
peal to. the Board of Tax Appeals and has not done so 
within the (50 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the linal decision on such appeal 
has been made, no claim in abatement in respect of any 
part of the deliciency will be entertained. 

If you acquiesce in this determination and do not desire 
to lile an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deliciency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. ('. for the attention of IT :RA:1-(i\\ K-lOo- 
(501). In the event that you acquiesce in a part of the de¬ 
termination, the agreement should be (executed with re¬ 
spect to the items agreed to. 

Respect fully, 

1). II. BLAIR, 

('ommisswner, 
ByO. R. NASH, 

Assistant fo the ('onnnissiovrr. 

Dr put p (-omnnsioner. 


Inclosures: Statements, Agreement—-Form A, Form 882. 
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‘‘Exhibit Bl.” 


Statement. 


It :PA :1-60D. 

GWF-105. 

In re Mr. T. V. Larsen, Xoti, Oregon. 

Year: 1926.; Deficiency in tax: $1,842.79. 

You are advised that the facts submitted in your protest 
dated November 20, 192b have been given careful consider¬ 
ation and the action taken relative to the disallowance of 
community property basis for tiling returns has been sus¬ 
tained. However, relative to treating your income as part¬ 
nership income, you are advised that this contention can¬ 
not be allowed in view of the fact that no evidence is on file 
showing that a partnership existed between you and your 
wife during tlie calendar vear 192b. 

Pavment of the tax should not be made until a bill is re- 
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ceived from the Collector of Internal Revenue for Atour dis- 

* i 

trict, and remittance should then be made to him. 

Now, July 26, 1929, the foregoing Petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S'. Board of Tax Appeals. 

17 Filed May 11, 1926, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 12685. 

Appeal of T. V. Larsen, Xoti, Oregon. 

An sixer. ! 

The Commissioner of Internal Revenue, by his Attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer, 
admits and denies as follows: 


Admits the allegations contained in Paragraph;I of the 
petition. 

II. j 

Denies the allegations contained in Paragraph jll of the 
petition. 

III. 

I 

For lack of information sufficient to form a belief as to 
the truth or falsity thereof, denies each and every allegation 
contained in Paragraph III of the petition. 

IV. 

1. Admits the allegations contained in Paragraph 1. 

2. Denies the allegations contained in Paragraph 2. 

3. Denies the allegations contained in Paragraph 3. 

4. Denies the allegations contained in Paragraph 4. 
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y. 

Admits the contents of the letters referred to in Para¬ 
graph V, of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer's petition not herein- 

18 before admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer's appeal be 
denied. 

A. W. GREGG, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

PERCY S. CREWE, 

Special Aftorneif, Bureau of Internal Revenue. 

X<>w, .July 26, 1929, the foregoing answer certified from 
the record as a true copy. 

[Seal l*. S. Board of Tax Appeals, 192-4.1 

I B. 1). GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

19 A true copy. Teste: 

B. T). GAMBLE, 

Clerk C. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 12685. 

T. V. Larsen, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated Xovember 13, 192S. 

The right of petitioner and wife to report in separate 
returns the income derived from a partenship in the State 
of Oregon in which the petitioner had invested certain funds 
belonging to himself and wife bv virtue of the communitv 
property laws of the State of Washington denied where the 
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evidence does not afford any basis for allocation of the 
partenership income from capital investment and |from per¬ 
sonal services of the petitioner and others. 


Walter E. Barton, Esq., and Lawrence T. Harris, Esq., 
for the petitioner. 

Clark T. Brown, Esq., and Carl 1). Esliehnan, Esq., for 
the respondent. 

This appeal is for the redetermination of a deficiency in 
income tax for the year 1923 in the amount of l$l,842.79. 
Idle question at issue is whether the petitioner and his wife 
are entitled to file separate returns for the taxable year. 


20 Findings of Fact. 

The petitioner is a resident of the State of Oregon. He 
was married in that state in 1904. In 1906 the petitioner 
and his wife moved to the State of Washington. At that 
time they had practically no money or other property of 
value. 

On moving to the State of Washington the petitioner 
began working for the Oakdale Lumber Co. at wages of 
$3 per day. The Oakdale Lumber Co. was a Washington 
corporation in which the petitioner’s father-in-law, 0. S. 
Moe, owned a one-third interest. In 1907 the petitioner 
terminated his employment with the Oakdale Lumber Co. 
and, together with M. R. Rashford and George E. Forcia, 
organized a corporation known as the Star Lumber Co. to 
engage in the saw mill and lumber business. The Star 
Lumber Co. was capitalized at $100,000, not all of which 
was ever paid in. At that time the petitioner had less than 
$200 in cash and no other property of material yalue. To 
pay for his subscription of stock in the Star Lumber Co. 
he borrowed $200 from his father-in-law, O. S. Moe, which 
he later repaid out of his dividends and salary |from the 
company. The petitioner owned a one-third interest in the 
Star Lumber Co. and held the office of secret a nj. He re¬ 
ceived a salary of $5 per day. 

The Star Lumber Co. operated until the year li910 when 
it was liquidated and the proceeds divided among the stock¬ 
holders. During its existence the petitioner had received 
from the company $3,121.45 in wages, $4,473.67 in dividends 
and $2,066.67 on liquidation. 
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21 In October, 1910, the petit ion or and others organ¬ 
ized another corporation under the laws of the State 
of Washington known as the Star Mill Co. which took over 
the equipment of the Star Lumber To. The stockholders 
were George K. Forcia, M. K. Rashford, B. T. Anderson, 
S. Penning, P. T. ^leaney, (). S. Moe, and the petitioner. 
The petitioner subscribed for and had issued to him stock 
of the Slar Mill Go. of the par value of $7,000, $3,500 of 
which was his own and $3,500 of which belonged to his 
father-in-law, (). S. Moe. The petitioner and his wife signed 
a memorandum stating that they hold $3,500 par value of 
said stock for O. S. Moe. The petitioner paid for his stock 
at par value out of the wages, salary and dividends which 
lie had received from the Star Lumber Co. in the State of 
Washington prior to the organization of the Star Mill Co. 

The petitioner was secretary of the Star Mill Co. and 

kept the hooks of the company. He was paid a salary of 

$130 per month, except at times when the mill was not 

operating regularly when he received daily wages instead 

of the monthlv salarv. 

• • 

The Star Mill (<>. operated until December, 1921, when it 
discontinued operations. Its surplus at December 31, 1921, 
was $20,371.31. The personal property, consisting mostly of 
equipment and lumber, was converted into cash in the year 

1921. The petitioner and his wife and Forcia and his wife 
purchased the milli equipment. During the years 1910 to 

1922, inclusive, the petitioner received the following wages, 
salaries, and dividends from the Star Mill Co.: 


Year. Wajros aiul salary. Dividends. 


1910 


$491 25 

None. 

1911. 


1,047 50 
1,085.00 

( L 

1912. 


i i 

1913. 

• • • • 

953.00 

$3,500.00 

1914. 


089.97 

None. 

1915. 


564 17 

1,400.00 

None. 

1916. 


555 00 

1917. 


1,643.70 

t * 

1918. 


2,191.30 

1,750 00 

1919. 


3,000.00 

1,750.00 

1920. 

.. 

3,000 00 

3,500 00 

1921. 


O 

o 

o 

rv 

/V s 

7,000 00 

1922 . 



2,S00.00 
$21,700.00 

Total. 


. $18,220.89 
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About the first of .Tannery, 1922. the petitioner ajul Foreia 
went to the State of Oregon to look for some tirpber land 
with a view of start ini** another lumber business. About 
this tinu* tliey organized, under a verba] agreement, a co- 
partnersbij) known as Foreia and Larsen. Soon thereafter 
Foreia and Larsen entered into a eontract with. 11 ;e Elmira 
Lumber (’o. for tin* purchaso of certain timber and limber 
lands. In 1920 t!ie Elmira Lumber Co. gave to the peti¬ 
tioner and his wif(» and Foivia and his wife a deed to tlie 
property. Foreia and Larsen also entered into a contract 
with lb E. McLean and L i>. McLean, his wife*, for tlie pur¬ 
chase of certain timber lands. After acquiring the afore¬ 
said timber lands Foreia and Larsen began the coi si ruction 
of a saw mill thereon which was completed and ready for 
operation in February, 1929. Xo income was received from 
the business prior to February, 1929. 

29 The petitioner's wife did not have move to the 

State of Oregon from the State of Washington until 
about the middle of the year 1929. 9 he ’petitioner had 

consulted with his wife about entering the copartnership 
with Foreia and entering into the aforesaid agreemjents. 

On entering the aforesaid contract with the Elmira Lum¬ 
ber Co. Foreia and Larsen paid to tlie Elmira Lumber Co. 
$10,750 cash and prior to tlie end of 1929 they paid $12,600 
additional. On entering the contract with E. ]>. McLean and 
his wife Foreia and Larsen paid to them $2,000 and prior 
to the end of the year 1929 tliey paid $2,000 additional. 

The petitioner invested in the lands, timber and saw mill 
equipment of Foreia and Larsen $15,(162.21 in cash which 
had been derived entirely from the wages, salaries and 
dividends from the Star Lumber Co. and the Star Mill Co. 
while the petitioner was a resident of the State of Wash¬ 
ington, and $10,000 in cash which the petitioner and his 
wife had borrowed from O. S. Moo, on their joint note. 

During the year 1929 the partnership of Foreia and Lar¬ 
sen operated the saw mill and sawed a portion of the timber 
which they had purchased as aforesaid. The ineo|ne from 
the operation of the mill was $51,027.19, after deducting 
$5,000 salary paid to the petitioner and $5,000 salary paid 
to Foreia. A partnership return was filed for he vear 
1923 showing a net income of $51,027.19. In this jeturn it 

3—5023 I 
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was slat ed that one-ha!'. o< tin* aid income belonged to 
the petitioner and one-half to Forcia. 

While residents of the State of Washington, petitioner 
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taxable \ear. 'idle (’onnnissioner has required the peti¬ 
tioner ;o ii!e a single return reporting ihe entire amount of 
his (listribatable earning" oi !»:•* parincrsirp ol r oreia a; a: 

Larsen. 

() pUNOlt. 

Smeit: The ’petitioner ltow concedes that since the com¬ 
munity prope rl v lav. k do not ])re\ ai t in t lie Stall 1 oL () 1 euoti 
I he tiling oi returns tor the taxable Near rh<» m .n hiinsei. 
and wife upon the community property basis was unau- 
thori/.ed and erroneous. lie contends, howexei, that one- 
lialf of the income derived during the taxable year from die 
investment of their eommunity property was the separate 
income of his wife whieh she was entitled, irrespoetivo ot 
comma nit n’ property laws, to report in a seoaiate letuiu. 
He contends that he was a irusiee for his wifi* as to her 
half of the community property widen they had accumulated 
while resident in the State of Washing!on. and was like¬ 
wise her trustee fof the income from the investment ot 
her proper! v. lie lurther contends t licit one-halt oi the 
petitioner > distrihutaole income oi tin* paitneiship ot 
Foreia and Larsen, except lor tin* salary ot not) which 
the petitioner received lor his personal services, was income 
to his wife through her investment in tile partnership. 

d he petitioner on leaving the Slate ot \\ ashinii'ton 
in 1022 invested in the partnership oi h oreia and 
Larsen the sum of S2b,6(52.21 in timber lands and 
saw mill equipment in the Stale oi Orison, th thi* 
amount so invested 'Slo.OOJ.dl was casn bel 01114 to tin 

jietitioner and ids wife jointly uni >10,000 was borrowed h> 
the ]>et it ioiu-r and Ids wife from the latter's father, O. S. 
dvloe. ddiere was never any separate agreement between 
tin* petitioner and his wile m respect ol the in\estment 
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of their joint property. Both the petitioner aiiclj his wife 
thought that community ]>roperty laws similar to those of 
the S : at • of Washington prevailed in the State 4 of Oregon 
and that the status of their community property would not 
l*o changed hy their change of residence from the State of 
Washing!on to tile State of Oregon. 

We held in Joint Hr urn. <> B. T. A. 131, that t|ie wife's 
interest in community property under the 4 laws of the State 
of Washington is regarded a- a present vested right. We 
also held in i. ( . Ph <11 i [/■:, b i». 1 . A. 1 *)•’>, that the removal 
of pronertv from one sl<ale to another does not a fleet the 

1 * . . i 

rights vested therein by the laws under which ltj was ac¬ 
quired. In the latter case a hu-band and wife, residents of 
Oklahoma, tiled separate returns for the year ldWhjin which 
each reported one-half of the income received from prop¬ 
erty acquired while residents of the State of Texas. Ill 
the opinion we said: 


*_!(> ll accordingly follows that the stock in the Okla¬ 

homa banks j which the petitioner owned at j the time 
of marriage] at all times remained his separate property 
and that upon his removal to the State of Oklahoma the 
income from said stock was his separate income and prop¬ 
erly so returnable. 

'The remainder of the income is derived from the estate 
that was built up during the period of residence in Texas, 
in which State the income from personal property was 
community income. See Wii’rnt} v. t i ’}•'!< nil . *J TS Hd W. -■>(>. 

The principle laid down in the Phillip* ease is j that the 
vested rights of the parties of the community attached to 
the income from their separate 'property as well ts to the 
property itself, notwithstanding that the propertyihas been 
removed from the state and that such income mav be re- 
ported by the parties in separate returns. In the cgse at bar 
it is not to be disputed that the petitioner's wife had a 
vested interest in one-half of the total amount of capital 
that ilk* petitioner acquired in the State of Washington. 
'This capital was used by the petitioner with the consent of 
bis wife in the partnership which the petitioner formed with 
Forcia. There is no evidence and no claim made! that the 
petitioner's wife was a member of this partnership. There 
is nothing to indicate that the situation is different from 
what it would have been if the petitioner and his 'wife had 


i 
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always beet: resident- of Oregon and the wife had allowed 
the petitioner to use in tin* saw mill business a part of her 
capital. Under theitaxing act a partner is required to ac¬ 
count for his pro rata share of the distributable profits of 
tlie partnership. This is all that the Commissioner is re¬ 
quiring the petitioner to account for in the instant pro¬ 
ceeding. 

27 in support of the claim that the petitioner invested 

community property and the proceeds of a joint note 
in tiie lands, timber, and saw mill plant of Forcia and 
Larsen, one-half thereof for himself and the other one- 
half thereof in trust for his wife, the petitioner relies upon 
a line of decisions wherein the courts have held that where 
a husband took money belonging to hi> wife and purchased 
real estate therewith the husband was a trustee for his wife. 
Lane v. Mjfers. >f el.. 7< ! Ore. 37(>, 141 Pac. 1022: Barnes v. 
Spencer, el aL. 70 Ore. 205, 153 Pac. 47. Those cases are 
to be sharply differentiated from the present one. In the 
proceeding at bar it is clear that the community property 
was invested by the petitioner with the full consent of his 
wife. Flirt hermore. the question here is not the right of the 
wife to claim an interest in the capital invested in the part¬ 
nership by the petitioner but the right of the petitioner to 
escape lax liability on a portion of his pro rata share of 
tiie profit- of the partnership for the year 1923. Presum¬ 
ably those profits where obtained in part from the invest¬ 
ment of money and in part from services and skill in the 
management of tin* business. Xo claim is made that the 
petitioner's wifi* contributed to any portion of the profit 
which may be ascribed to the services performed by the 
husband. Keen if there might be merit in the claim of 
the petitioner that a part of the profits representing a fair 
return upon his wife's invested capital was income of the 
wife, we cannot determine what such amount would be. 
I pon tin* record the determination of the Commissioner 
must be and is sustained. 

Judgment will be entered for the respondent. 

Xow, July 2b. 1929, the foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal C. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 
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United States Board of 'Tax Appeals, Washington 

Doeket Xo. 126S5. 


T. V. Larsen. Petitioner, 


( ommissioner ok Internae Revenue, Respondent. 


Order of Bedelenuluation. 


Pursuant to tin* Board's findings of fact and opinion, 
promulgated Xowmner id. L- 2 S, il is ordered and decided 
that, upon redeterniiuaiion, there is a deficiency of .-• ; i,S42.; 9 
for the year 1923. 

Kilter: 

Kntered Xov. 14, 1928. 

(Signed) CHARLES P. SMITH, 

Manlier l ini re' Slab's Board of / ax Appeals. 

A true copy. Teste: 

B. P. GAMBLE. 

(dark S. Board of Tax Appeals. 

Xow, July 2d, 1929, tlie foregoing Order of Redetermina- 
tion certified from tiie record as a true copy. 

[Seal L. S. Board of 'Fax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Boardi of Tax Appeals. 


29 United States Board of Tax Appeals. Filed May 4, 

1929. 

i 

i 

United States Board of Tax Appeals. | 

B. T. A. Docket, Xo. 12985. 

T. V. Larsen, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys of record, that 


■ >o 


r. v. la 5;s!:x vs. com . or ixtkkxal rev. 


•he dec ! Y;> : : of '! . * • >*, >a r< 1 of Tax ‘ ppeals in the above-en- 
cat:*** ma> • •* xe\w\ve<' !>y 1 he Court of Appeals of the 
Di<i \ 'r' of ! 'n'un'fi;!. This agreement i* filed parse,ant to 
Section 10(>2 Revent let of 1926. 

(Signed) WALTER E. BARTOX. 

WALTER id. BARTOX, 

lut'isfani/f Hh'O.j \Y asln U fftoil, I). (\. 

.! I f or tie // tor /V/ if four r. 

; Signed) < \ M. Cl IA REST,’ 

(\ M. CTIAREST. 

rut (' ■ ■ ■> !>//;> an o! Infernal Heronne. 

.1 f f orrrjf I nr It es pointCut . 
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B. I). GAMBLE. 


A])peal: 


Filed Mav 7 


} (joe, 


Li tiia Court of \npoals of tin* District of Columbia. 


X 


o. 


T. V. ! - r.s! . P< iti >ner. 




' OM MISSION O i 


• lx ' al Rnvr.x ru. Respondent 


pel:tit ii nr It h !!' of !)er f of tht l* it If erf Sfates BnClV't 

ttf 7 ax .1 jipeals. 

To the Honorable tan Chief Justice and Associate Justices 
of the Court of Appeal* of the District of Columbia : 

Your i el i l ioner, T. V. Larsen, is an^rievetl by a decision 
of the l niied States Board of Tax Appeals, rendered 
asrainsi him on Xo - ember lb I92S in the case of T. V. 
Larsen vs. Commissioner of Internai Revenue, Xiunber 
126SJ on the dock:-- e,f the Board, and respectfully submits 
Ids petition for a review thereof by the Court of \ppeals 
of the District of Columbia, the parties having- agreed that 



T. V. LAIISEX VS. CO? : C. OF IXTEEXAL LEV 


the review shall he in lh’ court as e\ iuenced hy >ti relation 
hied witli the Clerk oi the Board. Jurisdiction of this 
Court is invoked under Section 100] and 100*2 oi* the Reve¬ 
nue Act of 1026. 


*> t 
. > • 


S ! i {* ] 11 e 111 »r i ! ; i ■ • ( ; \ s t 1 


(1) I-urine; the years 1006 to *022, the petitioner 
wii<» resided in the State of Washington. Thev car 
tain income and accumulated certain ])‘rty Lien 
under tlie community proper; . laws oi that State, i 
oue-hali' to the petitioner and one-half to his wife. 

(2) 'idle source of said community income and \ 
was waps, salaries and dividends received from 
>aw mill companies in Washington, witli which t 
tioner was connected and in which he owned sio 
tween 1006 and 1022, two such corporal ions were or 
and the timber owned by each was exhausted and 
porations were dissolved. 

(3) About the iirst of 10_2 the petitione-i and ly 
Forcia. one ol his associates in \\ asm union, wen; tej Oregon 
to look for more timber land with a view to starting 
saw mill, dliev organized a eo-j>arlnei*shi?> known a 
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Larsen, and early in 1022 filtered into contract^ 
cliase certain timber and land. After entering i 
contracts for the purchase of land and limber, 1 
Larsen bewail the construction of a saw mill, which \l'as com¬ 
pleted in February, 1022. 

(4) The petitioner invested in the saw mill, 'and and 
timber of Forcia & Larsen 4]b,442.21, representing com¬ 
munity property, one-hah of wJiich belonged to the peti¬ 
tioner and one-half to his wife; and .*>10,000.00 acidi- 
32 lional, wliicli the petitioner and his wife borrowed on 
their joint note from the father of the petitioner's 

wife. 

(o) Before purchasing the land and timber ami const met¬ 
ing the saw mill in Oregon, the petitioner discussed the 
matter with his wife. 'They considered that eac l had a 
one-half interest in the co-partnership of Forcia A; Larsen. 
When the petitioner and Forcia purchased the ijind and 
limber in Oregon, thev used their own names onlv, as thev 
believed that the law of Oregon was the same as the law of 
Washington, in the latter state*, business is conducted in 
the name of the husband, although the investment consists 
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of community properly in \ \ich -lie wife lias a 0110 -half 
interest in tin* property and income. 

(6) Durimr 1923, the ro partnership of Foivia & Larson 
operated the saw mil! and sawed a portion of the timber 
wide!i they purchased in Oregon. The income from the 
operation of the saw mill during 1923 was $7)1,027.19, after 
deducting salaries of sb.()00.00 each to Foivia and the peti¬ 
tioner. A pariner>hip income tax return was made to the 
Federal < iovenmieiif by Foivia w Larsen for 1923, show- 
iiiir a net income of $7)1.027.19. A statement was made on 
the return that the interest of the petitioner was one-half 
and that of Foivia was one-half of said income. 

33 (7) When residing in tin* State of V\ ashing! on. 
tin* petitioner and ids wife each reported one-half of 

the community income in their respective income tax re¬ 
turns. They considered that the community property law 
prevailed in Oregon, and that each was required to report 
one-half of tin* income derived from the eo-partnership of 
Foivia & Larsen in 1923. Accordingly, the petitioner re¬ 
turned one-half of $30.70.3.60, ($25,7)13.60 income and 

$5,000.00 salary) end his wife returned tile other one-half 
thereof. 

(S) Tin* Commissioner of internal Revenue refused, to 
permit tin* petitioner and ills wife to divide the net income 
received from Foivia cc Larsen and to report one-half 
thereof in their respective income tax returns, lie taxed 
the petitioner on the entire amount received from Forein A' 
Larsen, on the theory that the petitioner's wife had no 
interest therein. An appeal was taken to the Board of Tax 
Appeals by the petitioner, and the Board sustained tile 
Commissioner. 

Assignments of Error. 

Your Petitioner believes and avers that errors wen* com¬ 
mitted by the Board;to his damage and prejudice as shown 
by the following: 

34 (1) The Board erred in deciding that the peti¬ 
tioner was not trustee for his wife with respect to 

one-half of the investment in Foivia Larsen. 

(2) The Board erred in deciding that the petitioner was 
not trustee for his! wife in 1923 with respect to income 
amountinu' to $12,756.80, representing one-half of $23,7)13.60 
received from Foivia & Larsen, after the salaries of 
$5,000.00 each were paid to Foreia and the petitioner. 
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bud for 


(5) The Board erred in failing- to decide that [the peti¬ 
tioner's wife derived income from Foreia & Larsei: in 1923, 
in the amount of $12,756.80, and that such amount was 
properly included in her separate return for said year. 

(4) The Board erred in deciding that the petitioner was 

required to pay an income tax on the entire income received 
from Foreia & Larsen in 1923. ! 

(5) The Board erred in failing to decide that [he peti¬ 
tioner derived income in 1923 from Foreia & Larsen in the 
amount of $17,756.80 only, representing one-half of $25,- 
513.60 received from Foreia & Larsen and a salary of 
$5,000.00 received from said co-partnership. 

(6) The Board erred in deciding that the petitioner was 
required to report in his income tax return for 1923 an 

amount of net income from Foreia & Larsen in excess 

35 of $17,756.80, representing one-half of $25,5 13.60 re¬ 
ceived from Foreia & Larsen and a salary of $5,000.00 

received from said co-partnership. 

Wherefore, your Petitioner prays that the decision of 
the Board of Tax Appeals, entered herein against 
reviewed and reversed by this Honorable Court 
such other and further relief as the court may dechn meet 
and proper in the premises. 

T. V. LARSEN. 

T. V. LARSEN, 

Petitioner . 

WALTER E. BARTON. 

WALTER E. BARTON, 

Investment Bldg., Washington, D. C 

Attorney for Petitioner. 

Of Counsel: 

HARRIS, SMITH & BRYSON, 

Miner Building, Eugene, Oregon. 

36 City of Washington, 

District of Columbia , ss: 

Walter E. Barton, being first duly sworn, deposes and 
says that he is attorney for the petitioner; that lie knows 
the contents of the foregoing petition; that to t)ie best 
of his knowledge and belief the statements therein aire true, 
and that the Assignments of Error are well taken land in¬ 
tended to be argued. 

WALTER E. BARTON. 
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t. v. lai:si:x vs. co?.. 


Subscribed and sworn to beior me this (5 day oi May 

1929. 

i SKA I., i 


N..MT 1 FRANK 0. BUTTS, 


Xotan/ Public. 


Mv commission expires Jnlv Id, 1922. 
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United States Board of 'Pax Appeals, Filed May 7, 

11)29. 


In the Four! of Appeals of the District of Columbia. 

No. —. 


T. V. Lakskx. Petitioner, 


CoM MISSIOX FT: of l.XTKI 


VS. 


; X \ i. IvKVKXrF 


Respondent 


X of ice of Filina of Pci i! ion for Rerietr. 


To the Commissioner of Internal Revenue: 

You are hereby notified that the Petitioner in the above- 
entitled cause has this 7th day of May, 1929, tiled with the 
Flerk of the United State> Board of Tax Appeals the fol¬ 
lowing ])a pers: 

1. I J et it Ion to review the decision of tin* United States 
Board of Tax Appeals. 

2. Pnecipe. 

3. Bond. 

Copies of all of the foregoing are hereby served on you 
as respondent in said cause. 

Kindly acknowledge service of copies of the foregoing 
papers. 

R espectfullv, 

Bv AYALTKR K. BARTON. 

'WALTFR F. BARTON, 

In rest men! Bids/., Washiupton. I). (\, 

Counsel for Petitioner. 

Service of copies!of the foregoing papers acknowledged 
this 7th dav of May, 1929. 

0. M. CHAREST, 
Counsel for Respondent. 
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Xow, July 26, 1929, the foregoing' Petition for Review 
and proof of service certified from the record as a true 
copy. 

I Seal U. S. Court of Tax Appeals.] I 

B. D. GAMBllE, 

Clerk l \ S. Board of Tax Appeals. 

38 United States Board of 'Fax Appeals. Filell Jul. 23, 

1929. i 

In the Court of Appeals of the District of Columbia. 

B. 1. A. Docket, Xo. 12685. | 

T. V. Larsen, Petitioner, 


vs. 


Commissioner of Internal Revenue, Respon 
Amended *Statement ol Eridence. 


lent. 


Be it remembered that the above-entitled eausejeame on 
for hearing before the United States Board of Tax Ap¬ 
peals at Washington, 1). C., on February 14th, 1928, Walter 
E. Barton, Esquire, and Lawrence T. Harris, Esquire, rep¬ 
resenting the petitioner, and Clark T. Brown, Esquire, and 
Carl D. Eshelman, Esquire, representing the res]>ondent. 

Thereu])on to maintain the issues on behalf of the peti¬ 
tioner, the depositions of certain witnesses were published 
and introduced into evidence. The findings of fac|t as pro¬ 
mulgated by the Board are hereby accepted as the peti¬ 
tioner’s Statement of Evidence with the following addi¬ 
tions : 

39 On direct examination T. V. Larsen, the pjtitioner, 
testified in part substantially as follows: 

“Q. When you made the contract with the McLejans. was 
your home still in the State of Washington • A. Y|es sir, it 
was. 

4i Q. You were a citizen of the state of Washington at 
that time and had not vet moved to the state of Oregon ? 
A. Yes sir. Just a second. 
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k *Q. Where was your family and where was your home? 
A. Mv familv was in Washington. 

“Q. And that was your home at that time? A. Yes. 

“Q. As to the time of the making of the contract with 
the Elmira Lumber Company was the same thing true? A. 


Yes sir. 

“Q. Your family was in Washington and your home was 
there? A. Yes sir. 

Q. And you had not yet moved to the state of Oregon? 
A. Xo sir, 1 had not. 

“Q. Was the same thing true of Mr. Forcia? A. Yes 


sir. 




On cross-examination T. V. Larsen, the petitioner, testi¬ 
fied in part as follows: 

“0* Oid you have a partnership agreement ? A. Xo. sir, 
we have not. 

**( t >. The you have no partnership agrement with Mr. 
Forcia and Mrs. Forcia and vour wife and vourself? A. 
Xone whatever. 

40 **( c ). Did you ever talk it over with them ? A. Yes. 

just in a—just the same as—they were always sup¬ 
posed to own an equal interest with us." 


On direct examination G. E. Forcia testified in part as 
follows: 

k ‘Q. Xow, you lia'd lived in a community property state 
practically ail your life, had you? A. Yes sir. 

“Q. And when you came to make this contract with Mc¬ 
Lean and the contract with the Elmira Lumber Company 
here, whv was it that the contract was made in vour name 
and in the name of Mr. Larsen and not in the names of 
your wives ? A. We just took it to be the law was the same 
in Oregon as they were in Washington, so we just went 
ahead as we had been dome; in Washington. 

‘ k Q. Well, in the state of Washington, under the commu¬ 
nity property law, if you had made a contract like the one 
you made with McLean and the one you made with the 
Elmira Lumber Company, would your wives names have 
been used? 
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“Mr. Eslielman: We object to that as incompetent, im¬ 
material and irrelevant and drawing—asking foria conclu¬ 
sion from the witness as to the legalitv of an <|ict under 
the laws of Oregon, (lo ahead. 


“Q. You may answer. A. Will you please s 


again 


tate that 


41 “Q. Well the substance was this, if vou lliavc been 

• . % j 

making the same kind of a contract concerning land 
in Washington, would you have made a contract- with your 
wives as parties to it, or just made it in your own names 

and in the name of Mr. Larsen? A. We would have just 

1 

made it Mr. Larsen and I. 

“Q. Knowing that, notwithstanding that, that your wives 
would be—under the laws of Washington—they would be 
equal owners? A. Yes. 

“Q. They would own whatever you got under 
tract? A. Yes. 

* k Q. And that is the reason you made the contract this 
way in Oregon? A. Yes sir. 

“Q. How long was it after that that you found out that 
Oregon was not a community property state, after you 
made vour return in 1923? A. I could not sav lust what 
time it was, but it was some time in 1923. 

“Q. Do you know why the deed that was macjle by the 


the con- 


and Mr. 
. Larsen, 


Elmira Lumber Company was not made to you 
Larsen, but instead of being made to vou and Mr 
was made to you and your wife and Mr. Larseij and his 
wife? A. Well, it was after we had learned that there was 
no communitv law in the state of Oregon. 

42 “Q. Well, as between vou and vour wife, and each 

one, did vou understand that whatever monev vou 
put in the concern of Forcia and Larsen at Xoti, wjas owned 
equally by you and her ? A. Yes sir. 


“Q. Because that is what you had been accus 
up in Washington, and thought the law was the s 
as in Washington ? A. Yes sir.” 


tomed to 
ime here 


On cross-examination G-. E. Forcia testified hi part as 
follows: 

“Q. And Mrs. Forcia did not know anything about this 
deed being made out to her ? A. Yes sir. 

“Q. Did she ever insist it be made out to her? A. No. 
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“Q. Do you know of your own knowledge whether Mrs. 
Larsen ever insisted that the deed should he made to her 
in her own name.’ A. Xo, she never insisted on it, no. 

“Q. in fact, they; knew nothin": about it, did they? A. 
Xo sir.’* 


On direct examination, Mrs. Inga Larsen testified in part 
as follows: 

“Q. Well, did you know anything about whether Oregon 
was a community property Mate or not before you came 
here? A. 1 did not. 

43 “Q. Did vou assume that it was a communitv 

properly state just like Washington was ? A. I sup¬ 
posed it was the same thing. 

‘•Q. Do you know whether all property acquired by your 
husband and moneys earned by him belonged equally to 
you under the iaws of the state of Washington? A. 1 cer¬ 
tainly did understand it that way. 

‘*Q. And so far as property laws were concerned, those 

were the onlv laws vou knew anvthing about when vou came 

» • • • • 

to Oregon, is that right? A. That is right." 


On cross-examination. Mrs. 
lows: 


Inga Larsen testified as fol- 


*‘Q. Did you ever 
state of Washington 
A. Just the same as 
ing a family. 


concern yourself about the laws of the 


and 

any 


the iaws of the state of 
other ladv, 1 guess, that 

• V 


()regon? 
was rais- 


*‘Q. Xever gave it any attention at all? A. Not any 
more than any- 

“Q. In other words, somebody might have spoken about 

it but you never paid any attention to the laws, did you: did 

vou ever make anv studv of them? A. Xo sir, I never 
• * • 

studied them. 

“Q. Did vou ever go over anv of the books of anv of 
these companies that your husband was interested in? A. 
Xo sir. 

44 “Q. How much money did you have when you 

came to Oregon? A. T don’t know exactly; some¬ 
thing over fifteen thousand. 
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i4 Q. Where was this money? A. Well, in the cjompany, 
I suppose. I don’t know just where it was. I know we 
had it, we talked it over. j 

“Q. You had it some place? A. Yes. 

“Q. Did you know it was cash? A. 1 think it was cash. 

“Q. In the hank ? A. Part of it, I suppose, I doh’t know. 

“Q. You don’t know? A. Xo. 

“Q. In fact, no statement was ever made to vou how 
much monev vou had? A. Yes, we talked it oder right 
alone 1 , of course, although, you know, of course, he| was do¬ 
ing the business. 

i 

“( c h In other words, your husband always ran the busi¬ 
ness? A. Yes, onlv we talked it over, and everything was 
decided on, together. 

“Q. And as I understand it, you signed no notes con¬ 
nected with the partnership at any time or any papers or 
anything, you were never called on to sign any jnotos or 
papers other than to your father? A. I signed thojse to my 

father, of course, and then some- 

“Q. After 10*23, you signed? A. Yes. 

45 “0. But not prior to 1923? A. Xo, 1 don’t think 

1 did. 

“Q. In other words, vou took no active part in he busi- 
ness at all, and merely took care of the house? |A. Took 
care of the house and four children. 

“Q. Four children? A. And kept them in scho|)I. 

“Q. What arrangements did you and your husbaind make 
as to a division of your property when you moved to Ore¬ 
gon? Did vou make anv arrangements at all? A. T don’t 
understand just what you mean. 

“Q. What arrangements did you and your husband make 

between yourselves as to dividing the property up when 

vou left Washington and came to Oregon, as to his half and 

vour half? A. 1 have alwavs understood half whs mine. 

• 

of course, alwavs understood it was. 

“Q. There was no division? A. I don’t think there was, 

onlv I understood it that wav. He has alwavs told!me so.” 
• • « 

Be it remembered that the foregoing constitutes jtlie sub¬ 
stance of all of the evidence given on the hearing of said 
cause which is essential to the decision of the questions pre¬ 
sented by the petition for review, and the petitionc:: having 
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requested that a part of the testimony of the witnesses 
T. V. Larsen, the petitioner, and G. E. Forcia be repro¬ 
duced in the exact words of the witnesses, as set out 
46 in the foregoing amended statement of evidence, it 

is lierebv directed that the same be done; and in 
« 

order that the foregoing amended statement of evidence 
may be preserved and made of record, the same is duly 
settled, approved and signed, and ordered to be made of 
record in the above-entitled cause this 23 day of July, 1929. 

CHARLES PERLEY SMITH, 
Member U. S. Board of l 1 ax Appeals. 

WALTER E. BARTON. 

WALTER E, BARTON. 

Investment Build! up, Washington, D. C.. 

Counsel for Petitioner. 

Of Counsel: 

LAWRENCE T. HARRIS, 

Miner Bldg., Eugene, Oregon. 

HARRISON BRAND, Jr., 

Investment Bldg., Washington, D. C. 

The respondent hereby agrees that the foregoing 
amended statement of evidence correctlv sets forth all of 
the evidence received at the hearing of the above-entitled 
cause, which is material to the questions presented by the 
petition for review. 

C. M. CIIAREST, 

J. G. II. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Counsel for Respondent. 

Now, July 26, 1929, the foregoing Amended Statement of 
Evidence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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47 United States Board of Tax Appeals. Filed Jnn. 

21, 1929. | 

In the Court of Appeals of the District of Columbia. 

No. 12685. 

T. V. Larsen, Petitioner, 
vs. 

Commissioner of Internal Revenue, Res 

Amended Prcccipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days frjun the 
date of the filing of the Petition for Review and j notice 
thereof in the above-stated case, transmit to the Cjerk of 
the Court of Appeals of the District of Columbia c 
copies of the following documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before said Board. 

3. Findings of Fact, opinion and decision of said Board. 

4. Petition for Review. j 

5. Stipulation under Section 1002 (d) of the Reveijiue Act 

of 1926. | 

6. Statement of Evidence. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals of 
the District of Columbia. 

WALTER E. BARTON. j 

WALTER E. BARTON, j 

Investment Bldg., Washington, D. C\, 

At to meg for Petitioner. 

Of Counsel: i 

HARRIS, SMITH & BRYSON, j 

Miner Bldg., Eugene, Oregon. 

HARRISON BRAND, Jr., 

Investment Bldg., Washington, D. C, 
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United States Board of Tax Appeals. Filed Jun. 
‘21. 1929. 




i. \ . Larsen, Beil Lionel*, 


Commissioner of Internal Revenue, Respondent. 

Service of Copy of Amended Pnccipe. 

To the Commissioner of Internal Revenue. 

You are hereby notified that the petitioner in the above- 
entitled cause has this 21st day of June, 1929, filed with the 
Clerk of the United States Board of Tax Appeals the fol¬ 
lowing* paper: 

Amended Pnrcipe, a copy of which is hereby served on 
you as respondent in said cause. 

Kindly acknowledge service of copy of said Amended 
Praecipe. 

Respectful! v, 

‘ Bv WALTER E. BARTON, 

WALTER E. BARTON, 

Investment Bldy., T Yashington, D. C., 

Counsel for Petitioner. 


Service of copy of the foregoing paper acknowledged 
this 21 dav of June, 1929. 

C. M. CIIAREST, 
Counsel for Respondent. 

Now, July 26, 1929, the foregoing Amended Praecipe and 
proof of service certified from the record as a true copy. 

[Seal Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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49 United States Board of Tax Appeals. 

Docket No. 12685. 

T. V. Larsen, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Tune. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
for transmission and delivery of certified copies <|)f record 
papers sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals of the District of Columbia 
be and it is hereby extended to August 1, 1929. 

(Signed) * W. C. LAXSDCjX, 

Member United Slates Board of Tax Appeals. 

Dated Washington, D. C., July 1, 1929. j 

I 

A true copy. Teste: 

B. D. GAMBLE, Clk. 

[Seal U. S. Board of Tax Appeals, 1924.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

i 

Endorsed on cover: Board of Tax Appeals. No. 5023. 
T. V. Larsen, appellant, vs. Commissioner of Interhal Reve¬ 
nue. Court of Appeals, District of Columbia. Uiled Jul. 
30, 1929. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1929 


T. V. Larses, appellant 

v. 

Commissioner of Internal Revenue, appellee 

ON APPEAL FROM THE UNITED STATES BOARD OF TAX 

AH PEALS 


BRIEF FOR APPELLEE 


G. A. YOITNGQUIST, 

Assistant Attorney General . 
SEWALL KEY, 

HELEN R. CARLOSS, 

Special Assistants to the. Attorney General. 

C. M. CRAREST, 

General Counsel, Bureau of Internal Revenue, 

JOE S. FRANKLIN, 

Special Attorney, Bureau of Internal Revenue, 

Of Counsel. 
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In the Court of Appeals of the District 

Columbia 

Apkil Term, 1929 



No. 5023 

T. Y. Larsen, appellant 


Commissioner of Internal Revenue, appellee 

i 


ON APPEAL FROM THE UNITED STATES BOARD OF | TAX 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present <jase 
is that of the United States Board of Tax Appeals 
(R. 18-20), which is reported in 14 B. T. A. 160. 

JURISDICTION 

The appeal in the above-entitled cause involves a 
deficiency in individual income tax for the >]ear 
1923 in the sum of $1,842.79, and is taken fronj an 
order of redetermination of the Board of Tax Ap¬ 
peals, entered November 14, 1928. (R. 21.) The 

appeal was taken by petition for review filed J^ay 

(i) ' 


2 


7, 1929 (R. 22), pursuant to the provisions of the 
Revenue Act 'of 1926, c. 27, Sections 1001-1003, 44 
Stat. 9, 109, 110, and is tiled in this court pursuant 
to a stipulation (R. 21-22) under Section 1002 (d) 
of that Act. 

QUESTION INVOLVED 

During the year 1922 the appellant became a 
resident of the State of Oregon and a member of 
a partnership organized by oral agreement to oper¬ 
ate a sawmill in that State. He paid into the part¬ 
nership the sum of $15,662.21, which had been ac¬ 
quired by himself and his wife as community funds 
under the laws of the State of Washington, where 
they had previously resided, and $10,000 borrowed 
on their joint note. The investment was made with 
the knowledge and consent of the wife. The ques¬ 
tion is: 

Whether the appellant’s distributive share of the 

partnership profits for the year 1923 is taxable to 

him in its entirety or whether one-half of such 

* 

profits should be excluded from his gross income 
on the theoiW that it was taxable to his wife. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec] 210. That, in lieu of the tax imposed 
by section 210 of the Revenue Act of 1918, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
everv individual a normal tax * * *. 

Sec. 211. (a) That, in lieu of the tax im¬ 
posed by section 211 of the Revenue Act of 


1918, but in addition to the normal tax im¬ 
posed by section 210 of this Act, there ^hall 
be levied, collected, and paid for each (tax¬ 
able year upon the net income of every indi¬ 
vidual— | 

* * * * * j 

(2) For the calendar year 1922 and each 
calendar year thereafter, a surtax equal to 
the sum of the following: 

* * * * *| 

Sec. 218. (a) That individuals carrying 
on business in partnership shall be liable for 
income tax only in their individual capacity. 
There shall be included in computing the 
net income of each partner his distributive 
share, whether distributed or not, the net 
income of the partnership for the taxable 
year, * * *. 

***** 
Treasury Department Regulations 62: 

Art. 331. Partnerships. —Partnerships as 
such are not subject to taxation under j the 
statute, but are required to make returds of 
income. See section 224 of the statute land 
articles 411 and 412. Individuals carrying 
on business in partnership are, however, fax- 
able upon their distributive shares of the 
net income of such partnership, whether 
distributed or not, and are required to in¬ 
clude such distributive shares in their re¬ 
turns. * * *. | 

Art. 332. Distributive shares of part¬ 
ners. —The distributive share of the nef in¬ 
come of the partnership which a partner i£ re- 
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qnired to include in his return is his propor¬ 
tionate share of the net income of the part¬ 
nership, either (a) for the taxable year upon 
the basis of which the partner’s net income 
is computed, or (b) 7 if the partner’s net in¬ 
come is computed upon the basis of a taxable 
year different from that upon the basis of 
which the net income of the partnership is 
computed, for the taxable year of the part¬ 
nership ending within the taxable year upon 
the basis of which the partner’s net income 
is computed. * * * 

STATEMENT OF FACTS 


The facts in this case were found by the Board 


of Tax Appeals to be, in substance, as follows: 

The appellant and his wife moved to the State 
of Washington in 1906, at which time tliev had 
practically no money or other property. (R. 15.) 

The appellant began working in that State at 
daily wages. Later he organized a corporation 
with M. R. Rasliford and George E. Forcia to en¬ 
gage in the sawmill and lumber business. At that 


time he had less than $200 in cash and no other 
property of material value. To pay for his shares 
of stock in the corporation the appellant borrowed 
$200 from his father-in-law, O. S. Moe, which he 
added to an amount of money less than $200 which 
he had. He owned a one-third interest in the cor¬ 
poration. The borrowed money was later repaid 
out of dividends and salary received by the appel¬ 
lant from the company. (R. 15.) 
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With money received from liis salary and divi¬ 
dends from the proceeds of the liquidation of the 
corporation in 1910, the appellant bought and paid 
for stock in another corporation organized by the 
appellant, George E. Forcia, and others. (R. l|6.) 
The appellant owned stock to the value of $3,p00 
in this corporation. This corporation was owned 
and operated in the State of Washington where 
appellant and his wife lived. (E. 16.) It discon¬ 
tinued its operations in December. 1921, and jtlie 
personal property was converted into cash, the mill 
equipment being purchased by the appellant pud 
his wife and George E. Forcia and his wife. !(R. 

16.) | 

I 

In January, 1922, the appellant and George! E. 

Forcia went to the State of Oregon to look for tim- 
berland with a view to starting another lumber 

business, and organized verbally, a copartnership 
known as Forcia and Larsen. Soon thereafter 
Forcia and Larsen contracted for the purchase; of 
certain timber and timberlands in Oregon and be- 
gan the construction of a sawmill thereon, which 
was completed and ready for operation in Febru¬ 
ary. 1923. No income was received from the opera¬ 
tion of the sawmill prior to February, 1923. j In 
1926 the Elmira Lumber Company gave the appel¬ 
lant and his wife and Forcia and his wife a deed to 
the property. 

The appellant ’s wife did not join him in the State 
of Oregon, where the sawmill business was operated 
by the partnership, until the middle of the pear 
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1923. The appellant had consulted with his wife 
about entering the copartnership with Forcia and 
entering into the agreement for the purchase of 
timber and timberlands. (R. 17.) 

Before the end of 1923 Forcia and Larsen paid 


23,350 for one tract of timberland and £4,000 for 


another tract. (R. 17.) 

The appellant invested in the lands, timber, and 
equipment of the sawmill of Forcia and Larsen 
$15,662.21 in cash which had been derived entirely 
from wages, salary, and dividends received while in 
the State of Washington, and $10,000 in cash which 
the appellant and his wife had borrowed from O. S. 
Moe, the father of the wife, on their joint note. 
(R. 17.) 

The partnership of Forcia and Larsen operated 
the sawmill in Oregon during the year 1923 and 
sawed a portion of the aforesaid timber. The 
income received from the operation was $51,027.19 
after deducting $5,000 salary paid to appellant and 
the same amount paid to Forcia. A partnership 
return was filed for the year 1923 showing a net 
income of $51,027.19, in which it was set forth that 
one half of the income belonged to the appellant 
and one half to Forcia. (R. 17-18.) 

While the appellant and his wife resided in the 
State of Washington they were cognizant of the 
community property law of that State and after 
taking up their residence in Oregon believed that 
similar community property laws prevailed in that 
State. (R. 18.) 


Appellant and his wife filed separate income-tax 
returns for the year 1923 upon the so-called com¬ 
munity basis, in which each reported one-liali} of 
their total income for that year, including income 
from the partnership. The Commissioner of 
Internal Revenue required the appellant to file a 
single return and include therein the entire amount 
of his distributive share from the partnership of 
Forcia and Larsen. (R. 18.) A deficiency in the 
amount of $1,842.79 was proposed by the Commis¬ 
sioner as the result of taxing the appellant upon 
the total amount received by him from the part¬ 
nership and an appeal was taken to the Board of 
Tax Appeals, which sustained the action of the 
Commissioner. (R. 21.) From that decision jthe 
taxpayer has appealed. 

SUMMARY OF ARGUMENT 


i 

The applicable statute requires that the distribu¬ 
tive shares of the net income of a partnership!for 
each taxable year, whether actually distribute^ or 
not, must be reported as taxable income in tliej re¬ 
turns of its members. No part of the net income of 
the partnership here involved was paid to the \t 7 ife 
of the appellant nor did she have a specific, vested 
interest in the business which entitled her to receive 
a part of such profits. 

The facts do not disclose the existence of a resfult- 
ing trust, for the appellant’s wife permitted !her 
money to be invested in the business of the partner¬ 
ship to which he belonged without making any defi- 
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nil e agreement as to her interest in the investment ; 
she did not require him to account for the profits; 
and the record fails to disclose that there was an 
intention on the part of the appellant and his wife 
that a part of the property or interest in property 
acquired with her funds should be held in trust for 
her. 

Moreover, if the facts should be construed as 
establishing a resulting trust, the trust can not ap¬ 
ply to the partnership assets as such, for such a 
trust would be repugnant to the well-established 
principles applicable to partnership assets. The 
trust could only attach to the appellant’s interest 
in the partnership, and as that interest consists only 
in the right to a proportionate part of the surplus 
remaining after the payment of all partnership 
debts, it gives the wife no such interest in the part¬ 
nership as will entitle her to a part of its earnings. 
Accordingly, the appellant is taxable upon his en¬ 
tire share of the partnership profits. Mitchel v. 
Bowers (C. C. A. 2nd), 15 F. (2d) 287; certiorari 
denied, 273 U. S. 759. 

ARGUMENT 

The investment of funds belonging to the appellant’s 
wife in the partnership of which he is a member does 
not give her such an interest in the partnership as 
will make a part of his share of the profits taxable to 
her instead of to him 

Section 218 (a) of the Revenue Act of 1921 
supra, and Articles 331 and 332 of Regulations 62, 
supra, require that each member of a partnership 



shall report in his return his distributive share of 
the partnership profits, whether distributed or nbt. 

It has not been claimed that any part of the 
profits of Forcia & Larsen was distributable to the 
appellant’s wife as a member of that firm, and the 
Board’s findings show that the partnership \|as 
composed of Forcia and the appellant alone. (iR. 
17.) 

Notwithstanding the fact that the wife was not 
a partner, it is contended that she had such an in¬ 
terest in the partnership that a part of the profits 
constituted her income and that onlv one-lialf of 
the profits shown on the partnership return as the 
distributive share of the appellant should be taxed 
to him. 


A similar issue was raised and decided adversely 
to the appellant’s contentions here in the case of 
Mitchel v. Bowers (C. C. A. 2nd), 15 F. (2d) 287, 
certiorari denied, 273 IT. S. 759, where it was hbld 
that a subpartnership contract entitling the wife to 


one-half of the husband’s share of certain partner¬ 
ship profits and making her liable for one-half his 
losses did not affect his liability for Federal income 


tax on his entire distributive share. 


The only difference in the principle involved! in 
the two cases is that in that case a subpartnership 
contract was relied upon to establish the wife’s in¬ 
terest in the partnership profits, whereas her^ a 
resulting trust is relied upon. 

We contend that the facts do not establish a 
resulting trust in favor of the wife in this case, 4nd 
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further that if the existence of the trust were 
proved the appellant would nevertheless be re¬ 
quired to report his entire distributive share of the 
partnership profits as income for the year 1923, 
for reasons which are similar to those governing 
the Mitchel ease, supra. See, contra, Commis¬ 
sioner of Infernal Revenue v. Barnes’ Estate 
(C. C. A. 3rd), 30 F. (2d) 289. 

The facts from which the appellant seeks to 
prove the existence of a resulting trust in favor of 
his wife are that one-lialf of the funds with which 
lie acquired a one-half interest in the partnership 
of Forcia & Larsen were provided by his wife and 
that she consented to the investment. 

The record shows that the appellant paid $25,- 
662.21 for his half interest in that firm. Of this 


sum $15,662.21 had been accumulated as commun¬ 
ity property by himself and his wife while they 
were domiciled in the State of Washington and 
the remaining $10,000 had been borrowed on the 
ioint note of himself and his wife. 

The appellee concedes that the funds comprising 
the sum of $15,662.21 had been accumulated in the 
State of Washington and that under the laws of 
that State they constituted community property in 
which the wife had a vested one-half interest. 


jiarston v. Rue, 92 Wash. 129; Schramm v. Steele, 
97 Wash. 309 ; Mabie v. TT h-ittaker, 10 Wash. 656; 
Bucher v. Blair (C. C. A. 9tli), 32 F. (2d) 222. 
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It is further conceded that when the appellant 
and his wife changed their domicile from the State 
of Washington to the State of Oregon the wife’i in¬ 
vested interest in the community personal property 
became her separate property. Douglas v. Doug¬ 
las, 22 Idaho 336; Edwards v. Edwards, 108 Okla. 
93; Estate of Arms, 186 Cal. 554; Snyder et ux. v. 
Stinger, 116 Wash. 131. What the appellee (jloes 
not concede is that the investment in the partner¬ 
ship of $15,662.21, one-half of which represented 
the wife’s separate property, and of $10,000, rep¬ 
resenting the proceeds of their joint note, estab¬ 
lished a resulting trust in favor of the wife. 

Briefly stated, the theory of a resulting trust (of 
the kind which is claimed to exist here) is jhat 
where property is purchased and the conveyance of 
the legal title is taken in the name of one peifson 
while the purchase price is paid by another peifson 
who expressly or impliedly consents to the convey¬ 
ance, a trust arises in favor of the person who lias 
paid the price. Stickney v. Stickney, 131 Uf S. 
227; Bowmaster v. Carroll (C. C. A. 8th), 23 F. 
(2d) 825; Pomeroy's Equity Jurisprudence, 

Fourth Edition, Yol. 3, Sec. 1037; Holiday v. Holi¬ 
day (D. C. App.), 11 F. (2d) 565; Springer v. 
Young, 14 Or. 280; Lane v. Myers, 70 Or. 376. 

The existence of such trusts is often established 
by parol evidence, but the parol evidence which 
will serve to establish such a trust must be clear hnd 
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convincing. Smithsonian Institution v. Meech, 169 
U. S. 398; Boivmasier v. Carroll, supra; De Ro- 
boctm v. Schmidflin, 50 Or. 388; Oregon Lumber 
Co. v. Jones, 36 Or. 80. Moreover, where a trust 
is claimed to the extent of a part only, it must be 
decisively shown what part was paid by the alleged 
beneficiary and that payment was made for some 
specified interest in the estate. 01 colt v. Bynum, 
17 Wall. 44; Barger v. Barger, 30 Or. 268. A re¬ 
sulting trust does not arise where it is apparent 
from the circumstances existing at the time that 
the wife did not intend the beneficial interest to 
remain in her but intended the monev as a gift or 
loan to her husband or had the title taken in his 


name for a fraudulent purpose. Stickney v. Stick- 
ncy, supra; Keller v. Washington, 83 W. Va. 659; 
39 Cyc. 138; Perry on Trusts and Trustees, Seventh 
Edition, Yol. IT, Sec. 144. 


Thus it has frequently been held that where a 
wife permits her husband to use her money in the 
operation of his business without any definite 
agreement requiring him to account to her for it, 
no resulting trust arises. Humes v. Scruggs, 94 
U. S. 22; Broicne v. Carnley, 107 Ark. 605; Barger 
v. Barger, supra; Keller v. Washington, supra. 

In the latter case the Supreme Court of Appeals 
of West Virginia said (pp. 662-663): 


Delivery by a wife of her money or prop¬ 
erty to 1 her husband who uses it in his busi- 
%/ 

ness without an agreement, oral or written 
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entered into by them at the time binding him 
to account therefor to her gives rise to the 
presumption of an intention on her part to 
bestow it upon him as a gift, and in order! to 
create the relation between them of debtor 
and creditor as to such a transaction to the 
prejudice of his creditors, the proof must be 
ample, clear, and satisfactory. [Cases 
cited.] Likewise where the facts and Cir¬ 
cumstances tend to establish an intention on 
her part to give him her property without 
limitation or restraint, with the right to ap¬ 
propriate it to any purpose he may desire 
without regard to any obligation to restore 
the possession or account therefor to her, 4nd 
he uses and deals with it as if he were the 
real and sole owner, the mere parol testi¬ 
mony of both to show a private understand¬ 
ing between them of a different character] or 
that thev considered the transaction as a loan 

At 

or trust, ordinarily will not suffice as against 
creditors of an insolvent husband to rebut 
the presumption that a gift was intended. 
[Cases cited.] j 

Applying the principles thus established to jtlie 
facts in this case, it is at once apparent that the \iife 

I 

permitted her money to be used by her husband in 
the partnership of which he was a member without 
anv agreement whatever that she should receive 
any portion of the partnership profits. Obviously, 
their ignorance of the laws of Oregon and their! as¬ 
sumption that the community property system pre¬ 
vailed there can not be construed as an agreement 
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that she should have anv definite interest in the 

•/ 

partnership or in its earnings. 

The Board of Tax Appeals, in differentiating 
this case from cases where resulting trusts have 
been recognized, said (R. 20): 

Furthermore, the question here is not the 
right of the wife to claim an interest in the 
capital Unvested in the partnership by the 
petitioner but the right of the petitioner to 
escape tax liability on a portion of his pro 
rata share of the profits of the partnership 
for the year 1913. Presumablv those profits 
were obtained in part from the investment 
of money and in part from services and skill 
in the management of the business. No 
claim is made that the petitioner’s w r ife con¬ 
tributed to any portion of the profit which 
may lie ascribed to the services performed by 
the husband. Even if there might be merit 
in the claim of the petitioner that a part of 
the profits representing a fair return upon 
his wife’s invested capital was income of the 
wife, we can not determine what such amount 
would be. 

Moreover, there is no evidence that she actually 
received any of the earnings, and in fact the part¬ 
nership return affords evidence that she did not. 
(R. 17-18.) 

Under such circumstances there is not only a 
lack of clear and convincing evidence tending to es¬ 
tablish that the appellant and his wife intended a 
definite portion of the property or interests in prop- 
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erty acquired through the investment to be helc[ in 
trust for her, but there is a lack of any evidence 
whatever tending to establish this conclusion, 'jrhe 
appellant accordingly has failed to sustain the bur¬ 
den of proof as to the wife’s interest in the part¬ 
nership, and the decision of the Board approving 
the deficiencv asserted by the Commissioner of In- 
ternal Revenue should be approved. IF. K. Hen¬ 
derson Iron Works & Supply Co. v. Blair (D. C. 
App.), 25 F. (2d) 538; Avery v. Commissioner of 
Internal Revenue (C. C. A. 5tli), 22 F. (2d) 6j 
There is, moreover, some doubt as to whethei* in 
any case a resulting trust may be established \tith 
respect to an interest in a partnership, and |the 
appellant has not cited any case upon this points 
■ In anv event, such a trust could not attach to |the 
partnership assets as such. To hold otherwise 
would conflict with the recognized principles that 
the assets of a partnership belong to the firm and 
not to the partners, and that the partners, ^nd 
through them the firm creditors, have the right to 
have the partnership assets applied to the payment 
of partnership debts in preference to those of any 
individual partner. Case v. Beauregard, 99 Ul S. 
119; Emerson v. Senter, 118 IT. S. 3. Even if tjitle 
to the firm property is in the name of one partner, 
there is an implied trust to employ it for partner¬ 
ship uses. Shanks v. Klein, 104 U. S. 18; Riddle 
v. Whitehill, 135 U. S. 621; Whitney v. Dewey |(C. 
C. A. 9th), 158 Fed. 385. The appellant could pot? 
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therefore, have created a resulting trust in the part¬ 
nership assets for his wife. 

At most, the appellant could only have estab¬ 
lished a resulting trust for his wife as to his inter¬ 
est in the partnership or created the relation of 
debtor and creditor between them. For reasons 
stated above, the facts do not show that such a trust 
was created here. If, however, a resulting trust 
for the wife had been created as to the appellant’s 
interest in the partnership, it would not carry with 
it any right to the income of the partnership, for 
the appellant’s interest consists only in the right to 
any surplus remaining after the payment of the 
debts of the firm and the settlement of its accounts. 
Case v. Beauregard, supra. The income of the 
partnership comes from the use of its own property 
and from the personal services of its members, in 
which the appellant’s wife acquired no interest. 
Mitchel v. Bowers, supra. See also Bing v. Bowers, 
22 F. (2d) 450; Rosenwald v. Commissioner (C. C. 
A. 7th), 33 F. (2d) 423, certiorari denied, 280 U. S. 
77A. 

It follows that the wife had no such interest in 
the partnership as would entitle her to receive any 
portion of the partnership profits for 1923, and that 
the appellant is not relieved of the requirement of 
Section 218 (a) of the Revenue Act of 1921, supra, 
that he shall report the entire amount of his dis¬ 
tributive share in his return. 

Counsel for the appellant rely upon the case of 
R. E. Wing v. Commissioner, 17 B. T. A. 1028, and 


Internal Revenue Bureau Riding, IT 1268, C. B. 
1-1, page 234, in support of their contention in ^kis 
case. 

The facts in the Wing case are clearly distin¬ 
guishable from the facts in the instant case. In jhat 
case the wife was actually included in the articles 
of copartnership as one of the partners and actually 
contributed her funds to the assets of the partner¬ 
ship. She actively engaged in the conduct ofl its 
affairs, participated proportionately in its earn¬ 
ings, and received a proportionate part of its assets 
when the partnership was dissolved. Under tliese 
facts the Board held that she had a definite vested 
interest in the business which contributed to the 

i 

earnings of the partnership, thereby making Ijhat 
portion of the earnings produced by her interjest, 
income to her. The decision in the Wing 4 ase 

1 

clearly does not apply here. 


a 


a a 
sh- 


The Income Tax Ruling referred to involve 
husband and wife domiciled in the State of W 
ington who invested community funds in certjain 
lands in Oregon. The Bureau there recognized a 
resulting trust in the wife and held that the profits 
from the land were taxable to her. This ruling is 
also inapplicable to the facts in the instant casei 


CONCLUSION 


re¬ 


in conclusion it is insisted that the principle 

1 

lating to resulting trusts does not apply in this case; 
that the presumption that a gift or loan was in¬ 
tended from the use of the wife’s money in the bfisi- 
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ness of the partnership is not overcome by the facts 
and that the wife has no such interest in the busi¬ 
ness as would make one-fourth the profits of the 
partnership her income. Xo error, therefore, is 
attributable to the determination of the Commis¬ 
sioner, and the decision of the Board of Tax Ap¬ 
peals should be affirmed. 
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